
CRIMINAL LAW 171 CASE SUMMARIES 
 
7. ELEMENTS OF THE CRIME: CAUSATION (STUDY GUIDE)  
CAUSATION: FACTUAL CAUSATION (PRESCRIBED CASES)  
 
Minister of Police v Skosana 1977 (1) SA 31 (A)  

- Facts of the case:  

• Timothy Skosana was driving after a night of drinking along with 3 passengers and 

had a serious accident (drove into a ditch)  

• The passengers in his vehicle were taken to hospital and Skosana taken to jail and 

placed in a holding cell 

• He complained of pain, but the police could not find evidence that he was hurt so 

left him in the holding cell 

• The following morning at 07:45, Skosana was still complaining of severe pain in the 

abdomen, requested to see a doctor  

• The police eventually took him to a doctor (2hrs after opened cell = 09:45), he was 

walked to office and doctor said he has internal injuries and that he needed to go to 

hospital immediately 

• There were more delays in transporting him to hospital, and he only arrived there at 

11:45 

• He was moved to surgery but died on the operation table  

 

- Legal question 

• Did Davel and Mahela (police officers) act negligently towards the deceased? 

• Was there a causal link between the failure of the police to act and the death of Mr 

Skosana 

• Would, on a balance of probabilities, Skosana have lived but for the unreasonable 

conduct (negligent conduct) of Davel and Mahela? 

 

- Ratio decidendi:  

• Factual causation: Conditio sine qua non test: “but for the policemen’s negligence, 

would Skosana have died?” This depends on the severity of the wounds and whether 

or not Skosana’s going in for the operation earlier would have increased his chance 

of survival. The court found that there was also a special relationship between 

prisoners and the police; the police have a responsibility towards prisoners to attend 

to their medical needs as they are not free agents to seek and obtain own medical 

attention 

• Legal causation: The delay was the abnormal event = novus actus interveniens as 

that is not in the normal course of their job descriptions and therefore made the 

delay the cause of the death. 
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• Adequate cause test: in the course of normal human events, would Skosana have 

died without the delay? Depends on the severity of the internal bleeding, but we can 

assume with timely medical assistance his chances of surviving were higher. 

• Proximate cause test: what is the main cause of Skosana’s death? The peritonitis 

caused from infection from not being treated fast enough.  

 

- Decision:  

• Appeal was dismissed  

Majority judgement  

• Earlier medical treatment could have saved his life 

• Significant connection between negligent conduct (slow/delayed) and death of 

Skosana  

• Constables failed to act reasonably  

Minority judgement 

• Skosana had sustained serious injuries so medical treatment would not have helped  

• Not sufficient to create a link, he would have died regardless 

Lee v Minister for Correctional Services 2013 (2) SA 144 (CC)  
- Facts of the case:  

• The appellant sued the minister for damages arising from his having contracted TB 

while incarcerated 

• The high court's decision in the appellant's favour was overturned on appeal, the 

Supreme Court of Appeal finding that, absent proof that a reasonably adequate 

prison TB-management system would have eliminated the risk of infection, factual 

causation had not been established 

 

- Ratio decidendi:  

• In an application for leave to appeal and an appeal against that decision, the 

Constitutional Court held that there was thus nothing in our law that prevented 

approaching the question of causation simply by asking whether the factual 

conditions of (the appellant's) incarceration were a more probable cause of his 

tuberculosis than would have been the case had he not been incarcerated in those 

conditions 

• It would be enough to satisfy probable factual causation where the evidence 

established that the plaintiff had found himself in the kind of situation where the risk 

of contagion (with tuberculosis) would have been reduced by (the prison authority's) 

proper systemic measures 

• In the circumstances, there was a probable chain of causation between the negligent 

omissions by the responsible authorities and (the appellant's) infection  



• Even if one were to accept that the substitution approach was better suited to 

factual causation, there was no requirement that a plaintiff had to adduce further 

evidence to prove, on a balance of probabilities, what the lawful, non-negligent 

conduct of the defendant should have been 

• Postulating hypothetical lawful, non-negligent conduct on the part of a defendant 

was thus a mental exercise in order to evaluate whether probable factual causation 

had been shown on the evidence presented to court 

 

- Decision:  

• Leave to appeal granted and appeal upheld.  

 
CAUSATION: LEGAL CAUSATION (PRESCRIBED CASES)  
 
S v Mokgethi en Andere 1990 (1) SA 32 (A)  
Important info 

• Reluctant to lay down any single test for determining legal causation. 

• Must use a flexible approach 

• Emphasis on policy considerations 

• Result must be reasonable and fair 

• Various tests are merely factors or aids in determining legal causation 

 

- Facts of the case:  

• Five gangsters rob a bank where William Moloto works  

• Moloto = shot in back, injuring his nerves leading to him not being able to have any 

sensation in his lower body = paraplegic 

• Treatment = improve his breathing and circulatory system, but nothing could be 

done for the nerve damage.  

• Patient made good recovery, but doctor warned him to move or he would develop 

pressure sores that can become septic. He was taught to look after himself, turn 

himself and so forth. 

• The patient recovered = back to work, but 11 days after having a check-up where 

everything was found to be okay, the patient was readmitted to hospital. 

• Severe pressure sores had become septic – died six months after shooting 

• Appellants = guilty of murder + death sentences = believed, that they would have 

been able to foresee that someone may be injured mortally during the robbery 

• Appellants wish to appeal certain charges = they could appeal their sentences and 

death penalties. 

 

 

 

 


