
Introduction to Law 






* Relationship between law and religion 
- Religion = the “ultimate set of rules”? 

- Secular approach to law (in South Africa); therefore, religion is not the law

- The right to freedom of religion 

- Some overlap 


* Relationship between law and morality 
- Set of norms/beliefs/values of what an individual or group believes is right and wrong 

- Overlap: purpose of law, religion and morality 


Sources of SA law: 

* The Constitution

* Legislation 

* Court decisions

* International and Foreign law 

* Common law

* Customs

* Indigenous/Customary law 

* Writings of modern authors 
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LAW

THE RULE OF LAW? The principle 
referring to the fact that the law applies 

to all state bodies and individuals 
equally. 

WHAT? Body of rules 
and principles that 

facilitates and regulates 
human interaction. 

Rules made by 
parliament 

(representative of the 
state) and enforced by 
individuals and state 

bodies. 

WHY? Maintain law and order in society, chaos 
ensues in a lawless society

HOW? By specifying the 
nature and extent of rights, 

duties, powers and 
immunities



2.1 NATIONAL LEGISLATION AND REGULATIONS 

Components of a statute: 

- short title indicating name, number and year

- Date assented to and date of commencement 

- Indicates which version of the act has been signed by the president 

- Indicates Act has been amended by a subsequent Act 

- ACT: 

(a) long title of the act which states the purpose of the act 

(b) Indicates that this particular part of the original act has been amended and, in 

this case, substituted by the Amendment Act. Amendments indicated w/ [ ] 

- Definitions: this section sets out and defines all words, names and phrases that 

may give rise to ambiguity in the Act (definition section) 

- Subsection 1 of section 2: 2(1) 

- Paragraph a of subsection 3: 2(3)(a) 


2.2 PROVINCIAL LEGISLATION 

- Each of the 9 provinces has legislative authority which vests in the provincial 

legislature 

- This legislative authority confers on the provincial legislature the power to pass 

legislation for its province with regard to any matters within a functional area of 
provincial government 


2.3 BY-LAWS

- Legislation passed by the council of a municipality 

- Binding in the jurisdiction of the municipality on the person to whom it applies 

- For the effective administration of matters which local government has the right 

to administer: control of pubic nuisances, air pollution, street trading and public 
health services


- All by-laws must be in line w/the Constitution and any other national/provincial 
laws


HISTORY AND THE CONSTITUTION 

- Understanding historical context

- Constitution as source of law 
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- Justice Kate O’Regan Constitutional Court Justice 1994-2009


Values of Constitution  
- Freedom 

- Non-racialism

- Human dignity 

- Equality 

- Constitutional supremacy 

- Non-sexism

- Notions of democracy 


‘CONSTITUTION’  
- Body of principles according to which a state or organisation is governed 

- In law: rules according to which a country is governed  

- Pre-1994 Constitutions


1909 Union Constitution (South Africa became a union) 

1961 Constitution (South Africa became a Republic) 

1983 Constitution (introduced 3 chambers of parliament - whites, coloureds, 
Indians) 

Parliamentary supremacy (from English Westminster system)


 INTERIM CONSTITUTION OF 1993: (transformative nature of the Constitution)

- CH 16: provides historic bridge between past of a deeply divided society 

characterised by strife, conflict, untold suffering and injustice, and a future 
founded on the recognition of human rights, democracy and peaceful co-
existence and development opportunities for all South Africans, irrespective of 
colour, race, class, belief or sex


- S4: shall be the supreme law of the Republic and any law/act inconsistent with its 
provisions shall … be of no force to the extent of the inconsistency 


CONSTITUTION OF THE RSA, 1996 AND CONSTITUTIONAL SUPREMACY 

- Section 1(c): The RSA is one, sovereign, democratic state founded on the 

following values: Supremacy of the Constitution and the rule of law 
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- Section 2: This CT is the supreme law of the Republic; law/conduct inconsistent 
with it is invalid, and the obligations imposed by it must be fulfilled 


- Section 172(1)(a): When deciding a constitutional matter within its power, a court 
must declare any law/conduct inconsistent with the CT invalid to the extent of its 
inconsistency 


CONSTITUTION AS AN INDIRECT SOURCE OF LAW 

- Yardstick  

• Supremacy of the Constitution - universal standard to test law or conduct against 

• eg: Principle of Primogeniture (first born male only one entitled to inheritance of 

assets) 

- Has a permeating force (infiltrates other sources of law) 

• S 39(2): When interpreting any legislation, and when developing the common law 

or customary law, every court, tribunal or forum must promote the spirit, purport 
(meaning or sense of something) and objects of the Bill of Rights 


CONSTITUTION AS A DIRECT SOURCE OF LAW 1 
- Constitutes the state and the manner in which the state should function 

- Power of the state, as set out in Constitution, is divided amongst 3 branches: 

legislative authority (chapter 4) in Cape Town, executive authority (chapter 5) in 
Pretoria and judicial authority (chapter 8) in Johannesburg 


- = TRIAS POLITICA: separation of powers (cannot have all power concentrated in 
one institution) 


CONSTITUTION AS DIRECT SOURCE OF LAW 2  
- Values upon which society is based (S1) 

• Human dignity, equality and freedom

• Non-racialism, non-sexism

• Supremacy of Constitution and the rule of law* 

* rule of law is a right invoked by the court to invalidate conduct 

• Universal adult suffrage, a national common voters roll, regular elections and a 

multi-party system of democratic government, to ensure accountability, 
responsiveness and openness 
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CONSTITUTION AS A DIRECT SOURCE OF LAW 3 
- Fundamental rights

- Chapter 2 of the Constitution: Bill of Rights

- S9: equality 

- S10: human dignity

- S11: life 

- S14: privacy 

- S16: freedom of expression 

- S17: assembly, demonstrate 

- S26: access to adequate housing

- S27: healthcare, food 

- S28: rights of children 

- [S36: limitations of rights]

- but, SUBSIDIARITY: ordinary law (legislation, common law, customary law) 

before Constitutional provisions 

- S9(4): no person may unfairly discriminate directly or indirectly against anyone on 

one or more grounds in terms of subsection 3. National legislation must be 
enacted to prevent or prohibit unfair discrimination 


- Grounds in S(9)(3): race, gender, sex, ethnic or social origin, colour, age, disability, 
religion… 


- Promotion of Equality and Prevention of Unfair Discrimination Act (PEPUDA)  4 of 
2000 


- TimesLive: ‘Andre Slade, 54, made headlines last year when an email went viral of 
him confirming, in writing, that blacks and government employers were not 
allowed to stay at the Sodwana Bay Guest House’ 


- Responsibility of the public to hold ruling parties accountable: media, protests, 


IMPLICATIONS OF CONSTITUTIONAL SUPREMACY ON LAW  
- ‘I cannot accept this contention, which treats the Common Law as a body of law 

separate and distinct from the Constitution. There are not two systems of law 
each dealing with the same subject matter … There is only one system of law. It is 
shaped by the Constitution which is the supreme law, and all law, including the 
common law, derives its force from the Constitution and is subject to 
constitutional control’ - Pharmaceutical Manufacturers para 44 (Ex Parte 
President of the RSA: In re Pharmaceutical Manufactures Association of South 
Africa 2000 2 SA 674 (CC) 
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