
PRIVATE LAW 171 CASE SUMMARIES 
 
STUDY UNIT 2: THE BEGINNING OF LEGAL SUBJECTIVITY  
 
2.3 Protection of the interests of the unborn – the nasciturus fiction  
 
Pinchin v Santam Insurance Co Ltd 1963 2 SA 254 (W) (PRESCRIBED) 

- Leading authority on applicability of NF in the law of delict before Mtati  
- Woman, 6 months pregnant, injured through the negligence of a driver who was 

insured by the defendant.  
- Woman lost amniotic fluid, but the birth process proceeded as normal.  
- Baby 4 months old: diagnosed with cerebral paralysis and brain damage.  
- Evidence of a medical expert: loss of amniotic fluid caused the womb to contract, 

which gave rise to a shortage of oxygen in the nasciturus.  
- Legal question: does the child have a claim for injuries that he incurred as a foetus?  
- The court applied the NF, concluded that the child could indeed claim compensation 

for injuries suffered by him as a foetus BUT it could not be proved that the injuries 
were caused by the negligence of the driver.  

- Court decided as follows upon consideration of applicability of NF: “Why should an 
unborn infant be regarded as a person for the purposes of property but not for life 
and limb? I see no reason for limiting the fiction in this way, and the old authorities 
did not expressly limit it. I hold that a child does have an action to recover damages 
for pre-natal injuries. This view is based on the rule of the Roman law, that an 
unborn child, if subsequently born alive, is deemed to have all the rights of a born 
child, whenever this is to its advantage. There is no reason to limit this rule to the 
law of property and to exclude it from the law of delict.”   

 
Christian League v Rall 1981 2 SA 821 (O) (PRESCRIBED) 
Headnote (only part that is in English)  

- Application of NF does not clothe unborn child with legal personality  
- Ensures only that benefits which might accrue after birth are held in suspenso until 

birth  
- Not born alive: no suggestion of rights accruing to child  
- Rights die with child: no extension of NF to protection against abortion  
- No grounds for curator ad litem to represent foetus in matters concerned with 

termination of pregnancy  
- Interests of child are looked after by the magistrate  
- Unborn child conceived when respondent’s daughter had allegedly been raped  
- Applicant: organization with object to promote Christian faith, morals and ethics 

(protection of human life pertinent to Christian faith)  
- Court found:  
- Abortion would take place within framework of law 
- Applicant did not show that unborn was linked with organization or any affiliated 

organization  
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Christian Lawyers of SA v Minister of Health 2005 1 SA 509 (T) (PRESCRIBED) 
- After enactment of Choice on Termination of Pregnancy Act, it was challenged on 

constitutional grounds in this case 
- Plaintiffs sought declaratory order striking down the Act in its entirety: contended 

that it contravenes S11 of C, which guarantees the right to life, as human life starts 
at conception  

- Defendants raised an exception to the plaintiff’s particulars of claim 
- One of the grounds for the exception was that it did not disclose a cause of action as 

S11 does not confer any right on a foetus  
- Court upheld the exception, finding that the Constitution does not award legal 

personality to the foetus  
- Legal question: Does the wording of “everyone” or “every person” in the Constitution 

include an unborn child (as a legal subject), from the moment of conception? 
- Judge McCreath held that the question is not one to be answered by medicine but by 

proper interpretation of S11 
- He further stated that if the drafters of the Constitution intended to protect the 

foetus, specific reference to the protection of the foetus would have been made in 
the Bill of Rights, S28  

- The Transvaal Provincial Division of the High Court held that to afford legal personality 
to the foetus would impinge to a lesser or greater extent on the rights to human 
dignity, life, privacy, religion, belief and opinion and health care. The court thus 
concluded that the particulars of the claim fail to make out a cause of action and the 
exception must succeed. 

 
Road Accident Fund v Mtati 2005 6 SA 215 (SCA) (PRESCRIBED) 

- Facts of the case: 
A pregnant woman was seriously injured when a motor vehicle collided with her. The accident 
was caused by negligence of the driver in question. The pregnant woman’s child (Z) was 
subsequently born with brain injuries and mental disability. The father instituted a claim on 
behalf of the child against the Road Accident fund.  
The Road Accident Fund raised a special plea. It contended that firstly and unborn child is not 
a person (legal subject) and is therefore not entitled to compensation and secondly, because 
an unborn child is not a person (legal subject) the driver does not owe a duty of care to the 
unborn child. 
 

- Legal question consisted of two parts, namely: 
• Does Z have a claim against the Road Accident Fund for the damages resulting from 

the disabilities? 
• Should such an action be allowed by using the nasciturus fiction, or by using the 

ordinary principles of delict? 
 

- Ratio decidendi:  
The court held that, according to the ordinary principles of the law of delict, unlawfulness 
and damage are separate elements for delictual liability and that the child’s delictual right of 
action becomes complete when he/she is born alive. The assertion that the driver of the 
vehicle did not owe Z a legal duty because she had not yet been born must be rejected. 
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